. 2. The effect of these "non-reliance clauses" may also be achieved in some circumstances by inclusion of "integration clauses" (i.e., provisions to the effect that the acquisition agreement constitutes the entire and exclusive agreement of the parties with respect to the subject matter thereof). This is because an acknowledgment that the acquisition agreement is exclusive is tantamount to a declaration of nonreliance on extra-contractual representations. The likelihood of an integration clause having such an effect will depend upon the specific language employed. In this regard, an integration clause that specifically references representations and warranties would likely have an effect similar to that of a non-reliance clause, while a more customary reference only to "agreements and understandings" probably would not.
INTRODUCTION
In a typical privately negotiated merger or acquisition, the parties involved will be engaged in months of negotiations prior to the closing of their deal. Over the course of such, many projections, agreements, documents, oral 1 representations and warranties (hereinafter "information") will undoubtedly be exchanged by both sides. In the final purchase agreement, a seller typically lists detailed representations and warranties about its business, and includes a proviso that the buyer is not relying on any other information. Inclusion of 3. A typical non-reliance clause might read: Each of the parties is sophisticated and was advised by experienced counsel and, to the extent it deemed necessary, other advisors in connection with this Agreement. Buyer acknowledges that it has performed a comprehensive due diligence investigation of the business and operations of the Company. Each of the parties acknowledges that:
(1) there are no representations or warranties by or on behalf of any party hereto or any of its respective Affiliates or representatives other than those expressly set forth in this Agreement; (2) no party has relied or will rely in respect of this Agreement or the transactions contemplated hereby upon any document or written or oral information previously furnished to or discovered by it or its representatives, other than this Agreement (including the Schedules hereto); and, (3) the parties' respective rights and obligations with respect to this Agreement and the events giving rise thereto will be solely as set forth in this Agreement. The Company and its Affiliates, agents, officers, directors and shareholders will not have or be subject to any liability to Buyer or any other person resulting from the distribution to Buyer, or Buyer's use of, any information not contained in this Agreement (including, without limitation, any offering memorandum provided to Buyer). 8. The AES court did not distinguish between "sophisticated" and "unsophisticated" buyers in coming to this conclusion, although that court also noted that courts could consider the sophistication of buyers. Id. at 178-79.
9. Id. at 183.
this "non-reliance clause" (hereinafter "NRC") is intended to restrict a 3 buyer's ability to bring a fraud claim under Rule 10b-5. 4 Until recently insertion of an NRC into a stock purchase agreement would have, as a matter of law, precluded a finding of reasonable reliance by a sophisticated plaintiff upon any information other than that contained in the parties' definitive agreement. However, in 2003, the Third Circuit's decision This Note will argue that a defendant's inclusion of an NRC is irrelevant for purposes of determining whether a plaintiff's reliance on information not 10. Per the language of Section 29(a), an NRC that produces a waiver of compliance with Section 10(b) (via pleading requirements of Rule 10b-5) is "void." If an NRC is void, it should not be a factor in determining reasonable reliance under 10b-5. To determine if an NRC is void, it must first be determined whether the buyer can prove fraud under Rule 10b-5. To prove 10b-5 fraud, the buyer must show reasonable reliance on a material misstatement or omission by seller. Thus, the analysis for voidness of an NRC points to 10b-5 fraud-which points right back to the NRC to determine reasonable reliance, even though it has not been determined if the NRC is void. Thus, the factoring of an NRC into 10b-5's reasonable reliance inquiry is logically flawed.
11. contained in the final agreement was reasonable within the context of Rule 10b-5. An NRC cannot logically be a factor in Rule 10b-5's "reasonable reliance" analysis because an NRC cannot be evidence that a buyer's reliance on information outside the parties' final agreement was unreasonable, when it has yet to be determined if the NRC produces a waiver of Section 10(b) in the first place. Factoring an NRC into a reasonable reliance analysis thus produces a circular inquiry. The issue of reasonable reliance typically arises in two scenarios: First, when the plaintiff has relied on information that is contradicted by the definitive agreement; and second, when the plaintiff has relied on 19 information (or omissions) that have not been included in the final written agreement, which contained an NRC. These scenarios occur because parties 20 often wish to use NRCs as a contractual mechanism to limit the parties' representations to the four corners of the final contract, and preclude a party from claiming reliance on any information that has not been included in that contract.
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Up to this point, there has been no clear rule for determining what exactly constitutes "reasonable" reliance. Many factors are examined to determine whether a plaintiff's reliance on certain representations is justified, such as:
(1) whether a fiduciary relationship existed between the parties; (2) whether the plaintiff had the opportunity to detect the fraud; (3) the sophistication of the plaintiff; (4) the existence of long-standing business or personal relationships; (5) the plaintiff's access to all of the relevant information; (6) the opportunity to detect fraud; (7) whether the plaintiff initiated the stock transaction or sought to expedite the transaction; and (8) the generality or specificity of the misrepresentations. Thus, bearing these factors in mind, 22 to determine whether a purchaser can bring suit under Rule 10b-5 (to allege violation of Section 10(b)), the following question must be determined: does a seller's inclusion of an NRC preclude a buyer from claiming that it reasonably relied on representations and warranties that were made during the course of negotiations, but which were not included in the parties ' analysis of both is required to draw out their fallacies.
A. The Harsco Standard
Until 2003, the standard rule of law regarding NRCs was that the inclusion of such a clause would preclude a purchaser of stock from claiming that it reasonably relied on any representations or warranties that were not contained in the final agreement between the parties. In Harsco Corp. v. 25 Segui, the Second Circuit affirmed the dismissal of a plaintiff's Rule 10b-5 26 action based upon its alleged reliance on extra-contractual representations. 27 The Court of Appeals reached this holding because the presence in the acquisition agreement of an NRC, together with fourteen pages of representations and warranties, established that the buyer could not have reasonably relied on any of the extra-contractual representations. 28 In this case, the Harsco Corporation (hereinafter "Harsco") sued various former officers and shareholders of MultiServ, a company previously purchased by Harsco, under Rule 10b-5. Harsco alleged that "because the 29 purchase price was $380 million less the amount of certain debt, including project finance debt, [MultiServ] had a motive to misrepresent the extent to which new projects were completed." Harsco claimed that MultiServ made 30 various misstatements during due diligence regarding projected business activity and expected developments in the business. Despite the fact that the 31 parties entered into a purchase agreement that was subject to confirmatory due diligence, provided for extensive representations, and included an NRC and merger clause, Harsco argued that the non-reliance and merger clauses of the agreement should not bar the establishment of a claim under Rule 10b-5. According to Harsco, it reasonably relied upon a number of representations allegedly made by the sellers outside of the contract.
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In particular, the Harsco court concluded that the NRC at issue did not violate Section 29(a) of the Exchange Act because the buyer did not indiscriminately waive the protections afforded by Rule 10b-5, but instead 34 limited to a reasonable degree the universe of statements (i.e., the fourteen pages of representations) in respect of which the buyer could assert a claim under Rule 10b-5. Therefore, under Harsco and its progeny, the inclusion 35 of an NRC can establish, as a matter of law, that a plaintiff's reliance on information not included in the parties' the final agreement was unreasonable. In other words, when an NRC is included in a detailed 36 writing, and negotiated at arms' length between sophisticated parties, the Harsco rationale would consider that to be a sufficient showing to bar a plaintiff from succeeding in a Rule 10b-5 action on the basis that it reasonably relied on information not in the agreement. the existence of an NRC may only be considered as one piece of evidence-as opposed to being dispositive evidence-that a buyer unreasonably relied on information not contained in the final agreement.
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In this case, the AES Corporation (hereinafter "AES") claimed that Dow Chemical (hereinafter "Dow") and its subsidiary had violated Section 10(b) of the Exchange Act in a deal where AES bought the stock of Dow's subsidiary whose only asset was a contract to design and build a power plant in the Netherlands. AES claimed that Dow and its subsidiary made material 41 misrepresentations about the power plant, as AES later realized that the plant would cost "far more to complete than [ The majority opinion was not willing to go so far as to hold that the inclusion of an NRC would always preclude such a finding of reasonable reliance. Rather, it merely stated that a buyer will have to "show more to 46 justify its reliance" if there is an NRC than if there is not one. The opinion 47 also noted that in cases where sophisticated parties have negotiated a contract that includes an NRC, such cases "will often be appropriate candidates for . . . summary judgment." 48 While AES and Harsco appear to stand for opposing propositions, they 49 clearly share at least one common feature: to some degree, both of these cases view the presence of an NRC as having some impact on whether a buyer can claim that it reasonably relied on information that was external to the final stock purchase agreement. It is in this facet of their analyses that the flaw 50 lies.
III. MISINTERPRETATION OF SECTION 29(A), AND A PROPER ANALYSIS
The analyses set forth in Harsco and AES are flawed, as they respectively view the presence of an NRC as at least evidence of unreasonable reliance. 55. "To state a valid claim under Rule 10b-5, a plaintiff must show that the defendant (1) made a misstatement or an omission of a material fact (2) with scienter (3) in connection with the purchase or the sale of a security (4) upon which the plaintiff reasonably relied and (5) A defendant's inclusion of an NRC should be irrelevant for purposes of determining whether a seller's reliance on information not contained in the final agreement was reasonable under Rule 10b-5. An NRC cannot logically be a factor in Rule 10b-5's "reasonable reliance" analysis because such treatment of an NRC would give it effect before it is known whether or not the NRC is "void" within the meaning of Section 29(a).
A. Proposed Standard
Section 29(a) of the Exchange Act forecloses anticipatory waivers of compliance with any provision of the Act. In order to prevail on a Rule 10b-5 claim, a buyer must be able to prove that it "reasonably relied" on representations and warranties made by the seller during negotiations, but which were not included in the final written agreement. To prove reasonable reliance, courts look to factors such as the sophistication of the parties, any past relationship between them, and many others. This is where the flaw in the current analyses lies: How can an NRC 56 
be evidence that a buyer's reliance on information outside the parties' final agreement was unreasonable-when it has yet to be determined if the NRC is void because it produces a waiver of Section 10(b)?
57. AES Corp. v As previously stated, if an NRC produces a waiver of Section 10(b), then it is "void." "A void clause is 'of no effect whatsoever.' It is 'an absolute nullity.' It is 'ineffective,' 'useless,' 'having no legal force or validity.'" If 57 the language of Section 29(a) is to be given effect, NRCs that produce waivers of Section 10(b) should be of absolutely no evidentiary value. In both Harsco and AES, the courts, at the very least, viewed the presence of an NRC as evidence that a buyer's reliance on information outside of the agreement was unreasonable.
By factoring the NRC into the 10b-5 "reasonableness" The possibility that a "void" NRC will be considered in a Rule 10b-5 reasonable reliance analysis is the most persuasive reason why NRCs should be given no consideration in such analysis. But what if the NRC is not "void" (i.e., one that does not produce a waiver of compliance with any section or rule of the Exchange Act)? It makes no difference that it will not have been considered, because the defendant will have already won the case. Consider the following scenario.
Company A wishes to acquire its longtime supplier, Company B. Through the course of their negotiations, many oral and written representations, warranties, and projections are exchanged. In the final 61 purchase agreement, which includes an NRC, Company B includes certain representations and warranties (we'll call them Representations 1, 2, 3, and 4). Assume further that both parties are considered to be sophisticated. Two months after having completed its purchase of Company B's stock, Company A begins losing millions on the deal. Upset with its plight, Company A sues Company B for violation of Section 10(b) of the Exchange Act, claiming that 62. For purposes of this hypothetical, as with the entirety of this Note, assume that Company A can prove that Company B (1) made a misstatement or an omission of a material fact (2) with scienter (3) in connection with the purchase or the sale of a security . . . and (5) that the plaintiff's reliance was the proximate cause of his or her injury. Thus, the only issue being discussed is reasonable reliance.
63. it has been truthful in all of its representations and included all material facts in the agreement. For these reasons, the plaintiff will not prevail on its Rule 68 10b-5 claim, as the court will find that there was no basis for the suit. Because of this, the NRC cannot be viewed to have allowed Company B to waive compliance with Section 10(b). But at this point, of how much importance is the existence of the NRC? To determine whether or not the NRC was "void," the court first has to go through the plaintiff's 10b-5 claim-the basis of the suit itself. Upon finding that Company A cannot state a claim under Rule 10b-5, the court would hold that Company B has not violated Section 10(b). Thus, it is of no consequence that the NRC was not 69 void, because it requires the primary inquiry-whether a violation of Section 10(b) as implemented by Rule 10b-5 has occurred-to take place before it can even be determined whether or not the NRC is void.
This hypothetical illustrates that even a non-"void" NRC cannot ever be used as a factor in determining reasonable reliance. While a non-"void" NRC would be useful evidence of the buyer's reliance on outside information, its usefulness is only realized after the buyer's reliance is evaluated under the reasonableness factors which courts have drawn from in the past. To the 70 extent that Harsco and AES (and their respective progenies) weigh the existence of an NRC into the determination of a party's reasonable reliance on information outside the four corners of a document, their tests are 71 incorrect. Instead of using NRCs as such evidence, they should be considered completely irrelevant for purposes of determining whether a party may be said to have reasonably relied on information not contained in the parties' final agreement. This analysis is required by the language of Section 29(a) of the Exchange Act, and its implementation would save courts from having to engage in such a circular inquiry.
B. Latent Criticisms
It may be argued that this standard, whereby NRCs are of no import in a 10b-5 reasonable reliance analysis, will lead to increased transaction costs, 72 thereby lowering efficiency of the securities markets. This may well be the 73 case, but it is not within a court's power to factor an NRC into the reasonable reliance analysis, when the language of Section 29(a) specifically forecloses such treatment.
Many policy-based arguments have been advanced regarding the proper scope of an NRCs influence. The primary dichotomy is between the law and economics school of thought and the behavioralist perspective. These 74 75 arguments elucidate complex issues regarding the picture of a perfectly efficient market, the actual behavior of market participants, and to what 76 77 extent these two views of the securities markets can coalesce. 81. Indeed, other traditional principles upon which our country was founded have had exceptions carved out of them. For instance, while the First Amendment provides that "Congress shall make no law abridging the freedom of speech," the Supreme Court has held there to be exceptions to this broad principle, such as "fighting words" (see often find such policy goals attractive when expounding the rationale for their decisions, these arguments are best suited for discussion among the 79 Legislature and the Regulatory Commissions (i.e., the SEC) to which the Congress delegates rule-making authority. Furthermore, it may be argued that traditional notions of freedom of contract mandate the ability to employ the use of contractual provisions such as NRCs. While the use of an NRC seems wholly permissible based on the 80 freedom of contract principles upon which our capitalist society rests, such tenets must be cast aside in the face of legislation requiring an opposite conclusion. The Exchange Act requires parties to abstain from the sort of contracting embodied by the use of NRCs. As such, prohibiting use of NRCs should not be seen as compromising the maxim of freedom of contract, but rather as merely falling in line with the wishes of Congress. Surely the Legislature understood the importance of parties' ability to freely contract. Despite that importance, the Legislature decided to curb that ability in favor of protecting the integrity of the Exchange Act. Because NRCs should no longer be a factor in determining reasonable reliance in the context of Rule 10b-5, this goal is entirely frustrated. If including an NRC does nothing to protect a party from potential 10b-5 liability, then what is the point in using one? Based upon the foregoing analysis, there is none. Retiring NRCs from use will also have the following positive effect: less instances of fraud via more complete disclosures during negotiations leading up to stock purchase agreements.
Fraud would be less prevalent in a world without NRCs. If parties are no longer able to rely on these Get-Out-of-Jail-Free cards, they will have only one alternative to employ in hopes of reducing their potential to be sued for a violation of Rule 10b-5: absolute honesty. Surely if a party is one-hundred percent honest in its dealings leading up to a sale, and those dealings are wellrecorded, it has nothing to fear should the other party decide to challenge it in court. It may be argued that this is a less efficient result than would occur with the use of an NRC. Again, while this argument may have practical merit, such arguments are more properly left to the Legislature.
Furthermore, "[a]t least where contracts of adhesion are concerned, there is little reason to believe that the written contract" including an NRC is the extent of the "parties' definitive agreement." What is more likely the case 83 is that "one party drafted the form and the other side signed it." Excluding 84
NRCs from use will thus enhance the transparency in the parties' negotiations over terms to be included in and excluded from contracts, since sellers would 85 no longer be able to throw a standard, unpersonalized contract at the buyer.
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Certainly it is an age-old tenet of contract law that the more parties negotiate over each term of a contract, the more accurately the contract will reflect each of their intentions. Again, while this would prolong the bargaining process, 87 and likely cost more to the parties than if an NRC were able to be utilized, the Legislature has spoken its preference for investor protection-as opposed to contractual efficiency-within Section 29(a) of the Exchange Act. 88 
CONCLUSION
This Note has argued that a defendant's inclusion of a NRC is irrelevant for purposes of determining whether a plaintiff's reliance on information not contained in the final agreement was reasonable under Rule 10b-5. In a Rule 10b-5 analysis, the text of Section 29(a) requires determination of whether an the reasonableness of a party's reliance on information outside the final agreement. The use of NRCs should be abandoned, as their validity hinges on the exact same inquiry that a court has to engage in for any Rule 10b-5 action: an inquiry into the reasonableness of a party's reliance on information not contained in the final agreement.
Courts are using the existence of NRCs as a proxy for expounding economic policy decisions. This is hardly the proper function of our courts, 91 and it is certainly a function that is foreclosed by the language of Section 29(a). The text of Section 29(a) clearly requires that a court first determine whether an NRC has produced a waiver of compliance with another provision in the Act before it may be given any evidentiary value. Because this 92 analysis is required before a court can use an NRC as a factor in its reasonable reliance analysis, there is absolutely no reason to include them in such an analysis. The primary reason why parties include NRCs in their contracts is to preclude the opposite party from bringing suit under Rule 10b-5. Because 93 NRCs should be irrelevant to Rule 10b-5 analyses, their use should be discontinued.
